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ALBANY, N. Y., NOVEMBER 3, 1900. 


Curvent Lopics, 


HE ALBANY LAW JOURNAL is in- 
T debted to Circuit Judge Humphreys, of 
the Supreme Court of the territory of Hawaii, 
for a copy of the Honolulu Republican, con- 
taining the full text of the decision of the 
territorial Supreme Court in the Edwards 
case, which is, as it says, far-reaching and sure 
to be commented upon throughout the length 


and breadth of the United States. Judge 
Galbraith wrote the opinion and Judge 


Humphreys, of the Circuit Court, sitting in 
place of Judge Perry, concurred. The opinion, 
in brief, holds that the Constitution of the 
United States came to Hawaii with the flag: 
that when the stars and stripes were hoisted 
over the islands on August 12, 1898, by the 
representatives of this country, and Minister 
Sewell read the proclamation proclaiming the 
sovereignty of the United States over Hawaii, 
in accordance with the Newlands resolution, 
the Constitution and laws of the United States 
immediately became effective over the islands 
as well as the sovereign dominion of the 
United States. The decision is printed in full 
in another portion of this issue of the ALBANY 
Law JOURNAL. 


The New York Court of Appeals has just 
handed down a decision which is of consider- 
able interest to railroads and their patrons. 
The case referred to is that of James W. Cor- 
coran v. The New York Central and Hudson 
River Railroad Company. The defendant 
corporation appealed from affirmance of a 


judgment awarding the plaintiff $168.36 dam- 
Vou. 62.— No. 18. 


ages and costs for the refusal of the defendant 
to accept a mileage book for fare on its rail- 
road. The conditions under which the book 
was sold included the statement that it would 
be good for passage on the train when pre- 
sented to the conductor with passage ticket 
which has been received in exchange for the 
coupons detached from the book. The plaint- 
iff claimed that such a contract is invalid. At 
the trial the plaintiff testified that he arrived 
at the station of Pulaski, Oswego county, 
New York, about the time the train was ready 
to depart; that he saw the ticket agent outside 
on the platform, but without going to the 
ticket office or demanding a ticket, or asking 
that the train be held until he had time to 
procure a mileage exchange ticket, he boarded 
the train and tendered in payment of his fare 
coupons from his mileage book, which the 
conductor refused to accept. In response to 
the conductor’s demand for fare or a mileage 
exchange ticket, the plaintiff stated that he 
had not a mileage exchange ticket, and that he 
would not pay his fare. Thereupon the con- 
ductor stopped the train, and, with the 
brakeman’s assistance, put Corcoran off. In 
affirming the judgment of the Appellate Divi- 
sion and Trial Term, the court says: “The 
question whether the statute is violative of the 
provisions of the Constitution has not been 
considered, for the reason that the question 
was not considered in the court below.” 


In the recent case of Clara Meekin, as ad- 
ministratrix, etc., Respondent, v. The Brook- 
lyn Heights Railroad, Appellant, the New 
York Court of Appeals held that an action 
to recover damages for negligently causing 
death, being for a wrong done “to the prop- 
erty, rights or interests” of the beneficiary, 
survives the death of the plaintiff, adminis- 
trator, who was also sole next-of-kin of the 
deceased. 

On the 5th day of October, 1899, an action 
was brought by Charles Meekin, as adminis- 
trator of his deceased daughter, Lanrie 
Meekin, against the Brooklyn Heights Rail- 
road, to recover damages for negligently caus- 
ing her death. After issue was joined and the 
action had been placed on the calendar for 
trial, Charles Meekin died, and the petitioner 
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was appointed administratrix of his estate. 
Upon a petition showing the foregoing, 
among other things, she applied at Special 
Term, on notice, for an order to revive and 
continue the action in her name, as plaintiff. 
The motion was opposed, and upon the hear- 
ing it appeared that Charles Meekin was the 
sole next-of-kin of Laurie Meekin, who, how- 
ever, left her mother, five brothers and six 
sisters her surviving. From an order granting 
said motion, with costs, the railroad company 
appealed to the Appellate Division of the 


Second Department, which affirmed the order | 


after striking out the award of costs. Subse- 
quently, leave to appeal from the order of 
affirmance was granted and the following 
question certified for decisicn: “Does an 
action to recover damages for negligently 
causing the death of his intestate survive the 
death of the administrator, who was also the 


father and sole next-of-kin of the deceased, | 


where such intestate left her surviving other 
persons, who, had such father not survived 
said intestate, would have been next-of-kin of 
such deceased?” 

The opinion of the Court of Appeals, after 
a careful review of the cases in point, con- 
cludes as follows: 


Thus, it appears, both from the statute and the 
authorities, that the damages awarded for the negli- 
gent act are such as result to the property rights of 
the person or persons for whose benefit the cause of 
action was created. Nothing is allowed for a per- 
sonal injury to the personal representatives or to 
the beneficiaries, but the allowance is simply for 
injuries to the estate of the latter caused by the 
wrongful act. The statute, as it has been held, is 
not simply remedial, but creates a new cause of 
action in favor of the personal representatives of 
the deceased, which is wholly distinct from and not 
a revivor of the cause of action, which, if he had 


survived, he would have had for his bodily injury. | 
“Although the action can be maintained only in the | 


cases in which it could have been brought by the 
deceased if he had survived, the damages, never- 
theless, are given upon different principles and for 
different causes. In an action brought by a person 


he recovers for his pecuniary loss, and in addition 
for his pain and suffering of mind and body, while 
under the statute it is not the recompense which 
would have belonged to him which is awarded to 
his personal representative, but the damages are to 
be estimated with reference to the pecuniary injuries 
resulting from such death to the wife and next-of- 


| 


injured, but not fatally, by the negligence of another, 


— 


kin of such deceased person’ (Whitford v. Panama 
Railroad). As, in the language of the statute, “ the 
damages awarded to the plaintiff" are to be esti- 
mated on the basis of a “ fair and just compensation 
for the pecuniary injuries resulting from the de- 
cedent’s death to the person or persons for whose 
benefit the action is brought,” we think the injury 
is for a wrong done “to the property, rights or 
interests” of the beneficiary, and that hence the 
cause of action survives, the recovery, if any, being 
a part of his estate, the same as it would have been 
if collected and paid over before his death. 

This decision sets at rest a question which 
_had been presented to the Court of Appeals 
in Mundt v. Glokner (160 N. Y. 571), but was 
not then decided. The record of the case 
shows that the application to continue the ac- 
tion was made not by the administratrix of the 
| deceased administrator and next-of-kin, but 
by an administratrix, de bonis non, of the per- 
/son who was alleged to have been negligently 
killed. This, as the New York Law Journal 
|points out, is technically in accord with 
section 1902 of the Code, which authorizes 
the executor or administrator of a decedent, 
whose death was wrongfully caused, to main- 
tain action. Upon the theory of the opinion, 
the recovery is for the benefit of the estate of 
| the original next-of-kin, to whom a property 


right inured by the wrongful act. 
——-+ 


Notes of Cases 


Insurance — Damage by Smoke and Soot Due to 
Deiective Stove Pipe—In Cannon y. Phoenix In- 
surance Company (Ga., 35 S. E. 775), it is held 
that, under the usual clause insuring “ against all 
direct loss or damage by fire,’’ the insurer is not 
liable for damage to a stock of goods caused by 
smoke and soot due to a defective stove pipe, where 
there was no actual ignition other than the inten- 
tional combustion of the fuel in the stove. 

The decision seems sound, and rests upon the 
distinction between a “ friendly’ and a “ hostile” 
fire. Here, as the court said, the fire was purposely 
built and was but performing its intended function. 
It at no time went beyond this function. Quoting 
from Gibbons v. Savings Inst. (30 Ill. App. 263), the 
court says: “If the fire were a moral agent, no 
blame could be imputed to it. It was doing its duty 
and no more. The damage was caused by another 


| agent, who undertaking to transmit the beneficial 


influence of the fire, broke down in the task.” 

The leading case on this subject is Austin v. Drewe 
(6 Taunt. 436), where it was held that the insurer 
was not responsible for the loss of sugar, over- 
heated in the process of refining by the negligent 
closing of a register. This was clearly the case of 
a iriendly fire and is likened by Judge May (2 May 
on Ins. 402) to the case of bread overbaked, of 





coffee burned in the roasting. 
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4 The authorities seem to concede that where there 
: js actual ignition of insured property to which the 
P fre has not been intentionally applied —even by a 
n friendly fire—the loss is covered by the policy. 
- Such unintentional ignition, of itself, converts the 
e originally friendly fire into a hostile one pro tanto. 
y Where the fire is a hostile one, the policy covers the 
ol damage, without actual ignition of the insured prop- 
1€ erty (see, generally, 2 May on Ins. [3d ed.] 402; 
Ig Richards on Ins. 135; 1 Wood on Ins. 103; 
n American Towing Co. v. German Fire Ins. Co., 
Md., 21 Atl. 553; note to Hillier v. Allegheny, etc., 
h Ins. Co., Pa., 45 Am. Dec. 656-658). 
ls Whether damage caused by a smoking lamp is 
as within the policy is not clear. The insurer’s lia- 
se bility in such case may depend upon the question 
C- whether the smoke was produced by a greater flame 
he than was intended, or were due merely to a defec- 
ut tive wick or burner, or other accidental cause, creat- 
aT ing smoke without an excess of flame. In the one 
tly case the flame is friendly, in the other (possibly) 
ral hostile. This distinction, however, may be too re- 
ith fned for practical purposes. It is ignored in Fitz- 
ZeS gerald v. German Ins. Co. (62 N. Y. Supp. 824), 
nt, where it is distinctly held that the insurer is not 
in- liable for damage caused by a smoking lamp, there 
on, —§ being no fire outside of the lamp itself. So far as 
of appears from the opinion there was no proof as to 
rty the cause of the lamp’s misbehavior. If, by reason 
' of the accumulation of charred material upon the 
wick, or the escape of gas generated in the bowl of 
the lamp, or from a defect in the lamp’s fittings, the 
fame had grown beyond the limits of the lamp’s 
e t0 Bf capacity to supply oxygen, thus causing, with thé 
In- Bf increase of flame, the generation of smoke, which 
held injures the walls and furnishings of the room, it 
t all Bf would seem that such a flame would properly come 
not within the category of a hostile fire, even though 
by ff the fire itself may have ignited nothing outside of 
here @the lamp. The case for the insured would be 
iten- @ stronger, if, by reason of the accumulation of oil 
and lint from the wick, the flame should be com- 
the Hf municated to the sides of the burner, where no 
tile” i fame was intended, although the entire flame should 
sely Hi be confined within the lamp chimney, and the sole 
tion. ff damage done be the result of smoke thus caused.— 
ting Bi Virginia Law Register, October, 1900. 
), the . 
I, no SES. “NE 
duty CONSTITUTION FOLLOWS THE FLAG IN 
other HAWAII. 
ficial —_— | 
TERRITORIAL SUPREME Court HoLps THAT WHEN | 
Yrewe THE FLAG Was RatIsED ON AuGusT 12, 1898, THE 
suref ConstiruTION AND Laws oF THE UNITED States | 
over- IMMEDIATELY APPLIED TO Hawall. | 
ligent — 
ise Of MB Frear, C. J., Ga.praitu, J., and HumMpuHreys, | 
- May Circuit Judge, in place of Perry, J., absent. | 
d, of 





The congress of the United States, by a joint | 
tesolution, “To provide for annexing the Hawaiian | 








Islands to the United States,” approved July 7, 
A. D. 1898, provided, inter alia, that “the munici- 
pal legislation of the las FS 
not inconsistent with this joint resolution nor con- 
trary to the Constitution of the United States 
* * * shall remain in force until the congress of 
the United States shall otherwise determine.” On 
August 12, A. D. 1898, there were certain ceremo- 
nial functions held in Honolulu at which the 
Hawaiian government was formally notified by the 
United States minister plenipotentiary and envoy 
extraordinary of the adoption and approval of the 
joint resolution aforesaid, and at which the 
Hawaiian government made an unequivocal trans- 
fer and cession of its sovereignty and property. 
Held: 

1. That by virtue of the language of the joint 
resolution above quoted, all municipal legislation 
of the Hawaiian Islands contrary to the Constitu- 
tion of the United States was ex vi verbea, and not 
by implication merely, annulled and ceased to be of 
force or effect after the 12th day of August, A. D. 
1898. The question as to whether the joint resolu- 
tion took effect so as to operate as a repeal of 
Hawaiian municipal legislation, contrary to the 
Constitution of the United States, at the date of 
its approval or on the 12th day of August, A. D. 
1898, is one not necessary to the decision of this 
case. 

2. No person could be put upon trial for an 
infamous crime in the Hawaiian Islands after Aug- 
ust 12, 1898, without having been first indicted 
by a grand jury; nor could one be convicted of 
such crime save by the unanimous verdict of twelve 
jurors. 

3. Section 616 of the Penal Laws of 1897, provid- 
ing for the finding of an “indictment” by a circuit 
judge, and that part of section 1345 of the Civil 
Laws of 1897, authorizing nine jurors to return a 
verdict in criminal cases, is municipal legislation 
contrary to the Constitution of the United States, 
and is null and void. 


4. 


Hawaiian 


Sodomy is an “infamous crime” within the 


| meaning of the fifth amendment to the Constitution 


of the United States. 

5. The petitioner in this case having been put 
to his trial on the 16th day of August, A. D. 1808, 
upon an “ indictment ’’— so-called, found by a cir- 
cuit judge, charging him with the crime of sodomy 
and thereof convicted by a verdict less than unani- 
mous, is entitled to be discharged. 


This was an original proceeding on a writ of 
habeas corpus, issued on the petition of George L. 
Edwards, and the return thereto. 

The petitioner was charged on an indictment 
found by the circuit judge of the First circuit, 
island of Oahu, Hawaiian Islands, with the offense 
of an attempt to commit sodomy; was tried and 
convicted on the 16th day of August, A. D. 1808, 
by the concurrence of ten of the twelve jurors, and 
sentenced by the court to imprisonment at hard 
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labor for a term of five years. The return admits 
that he is now held in Oahu prison, Territory of 
Hawaii, under the commitment issued in pursu- 
ance of the conviction and sentence, as alleged in 
the petition. 

The indictment against the petitioner was 
returned under section 616 of the Penal Code of 
1897 of the Republic of Hawaii, which reads: “ The 
necessary bills of indictment shall be duly prepared 
by a legal prosecuting officer, and be duly presented 
to the presiding judge of the court before the 
arraignment of the accused, and such judge shall, 
after examination, certify upon each bill of indict- 
ment whether he finds the same a true bill.” 

‘The provision of the code relative to the verdict 
of juries reads as follows: 


“Sec. 1345. No jury for the trial of any case, | 


civil or criminal, shall be less than twelve in num- 
ber; but when nine of the jury shall agree upon a 
verdict, they may render the same, and such verdict 
shall be as valid and binding upon the parties as if 
rendered by all twelve.” 

It is contended by the petitioner that his indict- 
ment, conviction and sentence were void, and his 
detention is now illegal, in this, that he was placed 
upon trial for an infamous crime without an indict- 
ment by a grand jury, and was convicted by the 
minority verdict of the jury, and thus denied the 
rights and privileges guaranteed him under the fifth 
and sixth amendments to the Constitution of the 
United States. 

It is contended in behalf of the territory that the 
petitioner was legally convicted under the laws of 
the Republic of Hawaii; that no act of congress had 
at that time extended the Constitution and laws of 
the United States to the Hawaiian Islands, and that 
these amendments nor any other parts of the Con- 
stitution of the United States were not in force in 


the Hawaiian Islands at the time of his conviction | 


and sentence, to wit, August 16, 1808. 
In passing upon the question raised in this case, 


we cannot overlook the .uistory of the long and) 


laborious struggle for the annexation of the 
Hawaiian Islands to the United States, extending 
over a period of nearly half a century and ending 
with the passage of the joint resolution by the 


United States congress and its approval by Presi-| 


dent McKinley, on the 7th day of July, A. D. 1808; 
nor forget the fact that one of the strong argu- 
ments for annexation was that American civiliza- 
tion had long been established in these islands, and 
its people and institutions would easily and natur- 
ally adapt themselves to and be assimilated with 
American law and government. 

The Constitution of the Republic of Hawaii, 
adopted in 1894, contained this provision: “ The 
president, with the approval of the cabinet, is hereby 
expressly authorized and empowered to make a 
treaty of political or commercial union between the 
Republic of Hawaii and the United States of Amer- 
ica, subject to the ratification of the senate.” 


| <A treaty of annexation was negotiated by the 
| 


representatives of the United States and the Repub- 

| lic of Hawaii in February, 1893, and withdrawn 
from the consideration of the United States senate 
| by the president in March following, and another 
| treaty was made on June 17, 1897. This last treaty 
was pending before the United States senate for 
ratification when the joint resolution was passed, 
This resolution reads in part as follows: 

Resolved, By the senate and house of repre. 
sentatives of the United States of America, in con- 
gress assembled, that said cession is accepted, rati- 
fied and confirmed, and that the said Hawaiian 
Islands and their dependencies be, and they are, 
hereby annexed as a part of the territory of the 
United States, and are subject to the sovereign 
dominion thereof, and that all the singular, the 
property and rights hereinbefore mentioned are 
| vested in the United States of America. * * * 
The existing treaties of the Hawaiian Islands with 
| foreign nations shall forthwith cease and determine, 
| being replaced by such treaties as may exist, or as 
|may be hereafter concluded between the United 
| States and such foreign nation. The municipal 
| legislation of the -Hawaiian Islands, not enacted for 
ithe fulfillment of the treaties so extinguished, and 
| not inconsistent with the joint resolution, nor con- 
trary to the Constitution of the United States, nor 
to any existing treaty of the United States, shall 
remain in force until the congress of the United 
| States shall otherwise determine.” 

On the 12th day of August, A. D. 1898, four days 
prior to the conviction of the petitioner, the cere- 
| monies attending the formal transfer of the public 
property, etc., occurred; the Hawaiian flag was 
| lowered from the capitol building and the Ameri 
can flag raised into place. The public property was 
delivered to and accepted by the representative oi 
the United States. 

Prior to the signing of the resolution of annexa- 
tion the Republic of Hawaii had been an independ 
ent sovereignty. She had long occupied a pictur 
esque position among the governments of the 
world. Although annexation was brought about 
by the mutual efforts and in compliance with the 
desire of both governments, when annexation 
became an accomplished fact the Republic of 
Hawaii passed into history; there was no “ union” 
or “marriage,” as has been claimed; there was 
absorption — annihilation. In the language of the 
resolution, “the Hawaiian Islands and _ theif 
dependencies ” were “annexed as a part of the tet 
ritory of the United States,’ and at once became 
“ subject to the sovereign dominion thereof.” 

The resolution further provided, “ until congress 
shall provide for the government of such islands, 
all the civil, judicial and military powers exercised 
by the officers of the existing government in said 
islands shall be vested in such person or persoms 
and shall be exercised in such manner as the pres 
_dent of the United States shall direct; and the 
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president shall have power to remove said officers 
and fill the vacancies so occasioned.” 

Chief Justice Taney says on the subject of newly 
acquired territory: “ There is certainly no power 
given by the Constitution to the federal govern- 
ment to establish or maintain colonies bordering on 
the United States or at a distance, to be ruled and 
governed at its own pleasure.” 

“The power to expand the territory of the 
United States by the admission of new States is 
plainly given, and, in the construction of this power 
by all the departments of the government, it has 
been held to authorize the acquisition of territory 
not fit for admission at the time, but to be admitted 
as soon as its population and situation would entitle 
itto be admitted. It is acquired to become a State, 
anu not to be held as a colony, and governed by 
congress with absolute authority. 

“A power, therefore, in the general government 
to obtain and hold colonies and dependent terri- 
tories, over which they might legis!ate 
restriction, would be inconsistent with its own 
existence in its present form. * * * It cannot 
create for itself a new character, separate from the 


without 


citizens of the United States, and the duties it owes | 


them under the Constitution. The territory being 


apart of the United States, the government and the | 
citizens both enter it under the Constitution, with | : 
as much so as was the Indian Territory or the Ter- 


their respective rights defined and marked out; 
and the federal government can exercise no power 
over his person or property beyond what that 
instrument confers, nor lawfully deny any right 
which it has reserved. * * * It could confer no 
power on any local government established by its 
aithority, to violate the provisions of the Consti- 
tition’ (Scott v. Sandford, 19 
430-1-2-3). 

“Every nation acquiring territory by treaty or 
otherwise must hold it subject to the constitution 
and laws of its own government, and not according 
to those of the government ceding it” (Pallod’s 
Lessees v. Hagan, 3 How. 225). 

In the license cases (5 How.), Mr. Justice Daniel 


How. 


said: “‘ Laws of the United States,’ in order to be | 


binding, must be within the 
vested by the Constitution. Treaties to be valid 
must be made within the scope of the same powers, 
for there can be no ‘authority of the United States’ 
save what is derived mediately or immediately and 
regularly and legitimately from the Constitution.” 


legislative 


Chief Justice Marshall, speaking for the Supreme 


Court of the United States, relative to the territory | 
by | 
treaty from the King of Spain, said on the subject | 
oi the status of territory ceded by treaty: “ The | 
Constitution confers absolutely on the government | 


Florida acquired by the United States 


ithe Union the powers of making war and of 
making treaties. Consequently, that government 
Possesses the power of acquiring territory, either 
by conquest or treaty. The usage of the world is, 
fa nation be not entirely subdued, to consider the 


U. S.| 


powers | 


holding of conquered territory as a mere military 
occupation, until its fate shall be determined at the 
treaty of peace. If it be ceded by treaty, the acqui- 
sition is confirmed and the ceded territory becomes 
a part of the nation to which it is annexed either 
on terms stipulated in the treaty of cessation, or 
on such as its new master shall impose” (Am. Ins. 
Co. et al. v. C. Canter, 1 Pet. 542). 

There was no “ conquest” by force in the annex- 
ation the Hawaiian Islands nor “holding as 
conquered territory;’’ they came to the United 
States in the same way that Florida did, to wit, by 
voluntary cession, and the rule for determining their 
status is the same. Its territory became a part of 
the United States on the terms forth in the 
resolution and on such terms new master 
might impose;” not or two years aiter the 
resolution in and effect, but at once, 
immediately. The resolution of annexation further 
provided that “the municipal legislation of the 
Hawaiian Islands * * * not inconsistent with 
the joint resolution nor contrary to the Constitu- 
tion of the United States shall remain in force until 
the congress of the United States shall otherwise 
determine.” 

It seems clear from the authorities cited that 
the Hawaiian Islands were a part of the territory of 
the United States on the 16th day of August, 1898, 


of 


set 
“as its 
one 


was force 


ritory of New Mexico. Was the Constitution of 
the United States in force here, then, or the fifth 
and sixu: amendments, as claimed for the peti- 
tioner? These amendments are as follows: 

“No person shall be held to answer for a capital 
or otherwise infamous crime, unless on a present- 
ment or indictment by a grand jury, except in 
cases arising in the land or naval forces, or in the 
militia when in actual service in time of war or 
public danger; nor shall any person be subject for 
the same offense to be twice put in jeopardy of life 
or limb; nor shall be compelled, in any criminal 
case, to be witness against himself, nor be deprived 
of life, liberty or prosperity, without due process 
of law, nor shall private property be taken for pub- 
lic use without just compensation” (5th Amend. 
U. S. Const.). 

“In all criminal prosecutions the accused shall 
enjoy the right to a speedy ana public trial by an 


| impartial jury of the state and district wherein the 


shall have been committed (which district 
shall have been previously ascertained by law) and 
to be informed of the nature and cause of the accu- 
sation; to be confronted with the witnesses against 
him; to have compulsory process for obtaining wit- 
nesses in his favor, and to have the assistance of 
counsel for his defense ” (6th Amend. U. S. Const.). 

The government of the United States is one of 
delegated powers. The American nation, or in the 
language of the Constitution, “the people of the 
United States,” is absolutely sovereign. This sov- 
ereign has prescribed certain fundamental rules, 


crime 
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contained in the Constitution of the United States, 
which its servants, tiie president and each member 
of congress, must take a solemn oath to support and 
defend as a condition precedent to taking office. 
These servants are nowhere authorized to exercise 
absolute sovereignty, but their powers are limited 
by the very terms of the Constitution under which 
they hold their respective offices and discharge their 
official duties. 

Mr. Justice McLean, speaking for the Supreme 
Court of the United States, said: 

“ The 
powers. 


federal is one of delegated 
All powers not delegated to it, or inhib- 
ited by it to the States, are reserved to the States! 
or to the people” (Briscoe v. Bank, 11 Pet. 317). 

Chief Justice Marshall said: 

“The government, then, of the United States 
can claim no powers which are not granted to it 
by the Constitution; the powers actually 
granted must be such as are expressly given, or} 
given by necessary implication ” (Martin v. Hunter’s 
Lessee, t Wheat. 326). 

Early in the constitutional history of the United 
States (1820), Chief Justice Marshall, again speak- 
ing for the unanimous court, on the question as to 
whether or not the provisions of the Constitution 
extended to the District of Columbia, said, as to the 
meaning of the term “ United States:” 

“ Does this term designate the whole or any par- 
ticular part of the American empire? Certainly 
this question can admit of but one answer. It is | 
the name given to our great republic, which is com- 
posed of States and territories. The District of | 
Columbia, or the territory west of the Missouri, is | 
not less within the United States than Maryland or | 
Pennsylvania; and it is not less necessary, on the 
principles of our Constitution, that uniformity in 
the imposition of imposts, duties and excises should 
be observed in the one than in the other ” (Lough- 
borough v. Blake, 5 Wheat. 317). 

This opinion has stood as the decision of the 
highest court in the land for eighty years. 

“Perhaps the power of governing a territory 
belonging to the United States, which has not, by 
becoming a State, acquired the means of self-gov- 
ernment, may result from the facts, that it is not 
within the jurisdiction of any particular State, and 
is within the power and jurisdiction of the United 
States. The right to govern may be the inevitable 
consequence of the right acquire territory. 
Whichever may be the source, whence the power 
is derived, the possession of it is unquestioned ” 
(Am. Ins. Co. v. Canter, 1 Pet. 542). 

Again, in the same opinion, the chief justice says: 
“In legislating for them, congress exercises the 
combined powers of the general and of a State 
government” (1 Pet. 540). 

Chief Justice Waite says, in First Nat. Bank v. 
Yankton (ror U. S. 129): “ All territory within the 
jurisdiction of the United States, not included in 
any State, must necessarily be governed by or, 


government 


and 


to 


under the authority of congress. The territories 
are but political sub-divisions of the outlying 
dominion of United States. Congress js 
supreme, and, for the purpose of this department of 
its governmental authority, has all of the powers of 
the people of the United States, except such as 
have been expressly or by implication reserved in 
the probabilities of the Constitution. It may do 
for the territories what the people under the Con- 
stitution may do for the States.” 

“The novel doctrine,” says Lochren, United 
States district judge for the district of Minnesota, 
“that the power of congress to govern territory 
ceded to the United States may be conferred by a 


the 


foreign sovereign by and through the terms of a 
treaty of cession, ana that the general government 
can exercise powers thus granted by a foreign soy- 
ereign, independent of, and in disregard of the Con- 
stitution until congress, mayhap, in the future shall 
by its enactment see fit to extend the Constitution 
over the territory, is contrary to the holding of the 
Supreme Court of the United States above cited, 
to the effect that the general government is one of 


‘enumerated powers, and can claim and exercise no 


power not granted to it by the Constitution, either 
expressly or by necessary implication. 

“It is clear that the general government cannot 
legislate over territory where the Constitution, 
from which its very power is derived, does not 
extend. The Constitution must be in force over a 
territory before the general government can have 
any authority to legislate respecting it. No foreign 
sovereign can invest the general government with 
any legislative power.” 

“The plain, obvious and undeniable fact is that 
the general government of the United States, cre- 
ated by the Constitution and possessing no vitality 
or power- not directly drawn from that instrument, 
can only exist and legislate where the Constitution 
is in force, and that every tract of territory that 
comes under the sovereignty of the United States 
comes necessarily under that Constitution which 
alone gives life to that sovereignty, and beyond 
which the sovereignty must cease ” (Ex parte Ortiz, 
100 F. 961). 

The first ten amendments to the Constitution of 
the United States have been called the Federal Bill 
of Rights (Robertson vy. Baldwin, 165 U. S. 2735). 
And it is well understood that none of these amend- 
ments were adopted to announce new principles of 
to declare and define new rights, but were. intended 
to carry forward and reaffirm the rights and priv 
leges of freemen, well known and understood by 
the people who adopted them, and whose ancestors 
had, at great sacrifice, forced their acknowledg- 
ment from the hand of unlimited power. 

Mr. Justice Cooley says: “ The truth is, the Bil 
of Rights in the American Constitution have not 
been drafted for the introduction of new law, but 
to secure old principles against abrogation or viola 
tion. They are conservatory instruments rather 
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than reformatory, and they assume that the existing 
principles of the comman law are example for the 


protection of individual rights, when once incor- 
in the fundamental law, and thus secured 


violation” (Weimer v. Bunbury, 30 Mich. 


porated 
against 
214) 
Mr. 
said: “In 


Matthews, 
country 


Justice 


J the 
this 


Constitutions 


speaking for 


written were 


deemed essential to protect the rights and liberties | 


of the 


delegated to their governments, and the provisions 


of Magna Charta were incorporated into Bills of 
Rights. 

“There were limitations upon all the powers of 
government, legislative, as well as executive and 
judicial” (Hurtado v. California, 110 U. S. pp. 
531-2). 

Hon. George F. Edmunds, who is justly regarded 
as one of the greatest 


living expounders of the 


Constitution, said: “ But the Constitution, as such, | 
I suppose all admit, is not subject to the control of | 


congress, either to enlarge or diminish, extend or 


1: , s | 
contract, or to be applied to or withdrawn from any } 


people or place. It is not a movable thing like the 
Ark of the covenant of the Israelites, to be set up 
and moved here or there as the tribes might wan- 
der. It is the actual event and condition, and not 
must in the 
nature of things determine the status of a man or 
country under it. 


the legislative or executive will, that 


“The instances in which congress had declared 
in statutes organizing territories that the Constitu- 
tion and laws should be in force there are no evi- 
that the Constitution and laws were not 
already there, for congress and all legislative bodies 
have often made enactments that in effect merely 
declared existing law. 
a pre-existing 
casuists.” 


dence 


In such cases they declare 
truth to ease the doubts. of 


Letter of Senator Proctor, dated March 21, 1900, | 


and published in Congressional Record, March 39. 
1900, p. 3737. 

We cannot assent to the doctrine that the opera- 
tion of the Constitution in the territories belonging 
to the United States depends upon the will or action 
of congress extending it there. This doctrine nec- 
essarily carries with it the admission that what one 
congress can give, the 
that 


same or succeeding congress 


can take away; although by the 
Organic Act, Hawaii, 


iding the Constitution and laws of the United 


congress, 


organizing the territory oi 


tes to this terrvilory, the next congress might 
repeal that part of the Organic Act, and that then 
the people of this territory would have none of the 
guarantees of life, liberty and property provided 
in the Constitution and mightt hereafter be gov- 
erned as a province, a Crown colony, or in any 
manner that congress 


might provide; that a tariff might be levied on the 


Products of the islands going into the States, and | 


citizens of this territory might be denied the rights 


people against the encroachments of power 


in its wisdom or unwisdom, | that he shall not be placed on trial for an infamous 
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and privileges of citizens of the United States resid- 
ing in other parts of its imperial domain. 

From the above citation of authorities we reach 
the easy conclusion that those negative provisions 
of the Constitution, adopted to declare and protect 


| the life, liberty and property of the citizens were in 


court, 


force in the Hawaiian Islands as soon as the same 
became a part of the United States territory and 
subject to the “sovereign domain thereof.” It is 
not necessary in order to decide the case at bar to 
express an opinion as to whether the Constitution 
ex proprio vigore, and as a whole extends to and is 
in force in all territory subject to the sovereignty 
of the United States. It is clear and well settled 
that some of the provisions of the Constitution do 
not apply to the territories, whether there is an act 


| of congress expressly extended them there or not, 


for the reason that they are totally inapplicable to 
the the territories. How- 
the ablest and most earnest advocates of the 
unlimited power of congress to legislate for the 
territories, 


conditions existing in 


ever, 


unrestricted by the provisions of the 
Constitution, frankly admit that those negative pro- 
visions of the Constitution, inserted to protect the 
life and property of the citizen, are in force in the 
territories and are so far a limitation on the power 
of congress in legislating for the territories. 

“It may be admitted,” says Townsend, United 
States district judge, of southern district of New 
York, “that the constitutional guarantees of civil 
rights would apply to the territory under the sov- 
ereignty, but not a part of the United States. Cer- 
tain civil rights which we believe belong to every- 
one are crystalized into the negative provisions of 
our Constitution in order to prevent any wrongful 
and improper use of our power, and these may be 
held to control our power wherever it reaches. 
These considerations may be found to limit us in 
governing any territory” (Goetz v. U. S., Law 
Notes for July, 1900, p. 62). 

That some of those “ negative provisions” are 
contained in the fifth and sixth amendments to the 
Constitution none will deny, and it is equally clear 
to us that these were in force in the Hawaiian 
Islands on the 16th day of August, 1898, at the time 
of the trial and conviction of the petitioner. 

Was the petitioner then denied any of 
rights and guaranteed him 
That he was tried and convicted of an 


the 

thereby? 
“infamous 
crime” no citation of authorities will be necessary 
to establish. 


privileges 


The question is not whether an indictment found 
by the circuit judge. as provided by the laws of the 
Republic of Hawaii, is as good a protection to the 
life and liberty of the citizen as one presented by 


|a grand jury, but it is whether or not the fifth 


amendment requires or guarantees to the citizen 
crime without an indictment by a grand jury. 

Mr. Justice Gray said: “ But if the crime of which 
the petitioner was accused was an infamous crime, 
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within the meaning of the fifth amendment of the 
Constitution, no court of the United States had 
jurisdiction to try or punish him, except upon pre- 
sentment or indictment by a grand jury” (Ex parte 
Wilson, 110 U. S. 422). 

The reason why a person so accused cannot be 
tried or punished in any “court of the United 
States,” and may be in a State court, is that the 
federal Bill of Rights, or first ten amendments to 
the Constitution, do not apply to the people of the 
States in making their State Constitutions, nor to 
the State legislatures in legislating for the States. 
But it is well settled that congress, in legislating 
for the territories, is bound by these amendments. 

It cannot be seriously contended that congress 
intended, by the joint resolution of annexation, or 
did, in fact, authorize the courts of the Hawaiian 
‘Islands to do what the courts of no other territory 
of the United States could do. After annexation, 
the courts of the Hawaiian Islands exercised all their 
power and authority under the joint resolution and 
by direction of the president of the United States, 
and we may observe in this connection that the 
judges of these courts were requred to take and 
did, in fact, take an oath to support the Constitu- 
tion of the United States. 


Mr. Justice Gray further said in the case last 
cited, ‘“ That no person can be held to answer, 
without presentment or indictment by a grand jury, 
for any crime for which an infamous punishment 
may be imposed by the court. The question is 
whether the crime is one for which the statute 
authorizes the court to award an infamous punish- 
ment, not whether the punishment ultimately 
awarded is an infamous one. When the accused is 
in danger of being subjected to an infamous pun- 
ishment, if convicted, he has the right to insist that 
he shall not be put on trial except upon the accu- 
sation of a grand jury. * * * But the Constitu- 
tion protecting everyone from being prosecuted 
without the intervention of a grand jury for any 
crime which is subject by law to an infamous pun- 
ishment, no declaration of congress is needed to 
secure or competent to defeat the constitutional 


safeguard ” (Ex parte Wilson, 110 U. S. 426). 


Mr. Justice Harlan, in Thompson v. Utah (170 
U. S. 346), says: “ That the provisions of the Con- 
stitution of the United States relating to the right 
of trial by jury in suits at common law apply to the 
territories of the United States is no longer an 
open question.” 

Citing Webster v. Reid (11 How. 437-460); Am. 
Pub. Co. v. Fisher (166 U. S. 464-468); Springville 
v. Thomas (166 U. S. 707). 

“In the last-named case it was claimed that the 
territorial legislature of Utah was empowered by 
Organic Act of the territory of September 9, 1850, 
9 Lt. 453, c. 57. par. 6, to provide that unanimity 
of action on the part of jurors in civil cases was not 
necessary to a valid verdict. That court said: “In 








imity in finding a verdict as an essential feature of 
trial by jury in common law cases, and the aci of 
congress could not impart the power to change the 
constitutional and could not be treated as 
attempting to Go so. It is equally beyond question 
that the national Constitution 
relating to trial by jury for crimes and to criminal 
prosecutions apply to the territories of the United 
States (170 U. S. pp. 346-347). 

“ Assuming that the provisions of the Constitu- 
tion relating to trials for crimes and to criminal 
prosecutions apply to the territories of the United 
States, the next inquiry is whether the jury referred 
to in the original Constitution and the sixth amend- 
ment is a jury constituted, as it was a common law, 
of twelve persons, neither more nor less (2 Hale’s 
P. C. 161; 1 Chitty’s Cr. Law, 505). This question 
must be answered in the affirmative (Thompson y, 
Utah, 170 U. S. p. 349). 

“It will be remembered that Thompson was 
placed upon trial for a felony, committed when 
Utah was a territory, and under the State Constitu- 
tion eight persons composed a lawful jury, and 


rtle 


the provisions of 


| such a jury tried and found Thompson guilty. In 


the opinion last cited the court further says: ‘ Was 
it then competent for the State of Utah, upon its 
admission to the Union, to do in respect of Thomp- 
son’s crime what the United States could not have 
done while Utah was a territory, namely, to pro- 
vide for his trial by a jury of eight persons? We 
are of the opinion that the State did not acquire 
upon its admission into the Union the power to 
provide in respect to felonies committed within its 
limits while it was a territory; that they should be 
tried otherwise than by a jury such as is provided 
by the Constitution of the United States. When 
Thompson’s crime was committed, it was his con- 
stitutional right to demand that his liberty should 
not be taken from him except by the joint action 
of the court and the unanimous verdict of a court 
of twelve To hold that a State could 
deprive him of his liberty by the concurrent action 
of a court of eight jurors would recognize the 
power of the State not only to do what the United 
States, in respect to Thompson's crime, could not, 
at any time, have done by legislation, but to take 
from the accused a substantial right belonging to 
him when the offense was committed’ (Thompson 
v. Utah, 170 U. S. pp. 350-1). 

“Tt follows that all the provisions of the Con- 
stitution, in respect to personal and_ property 
rights, including the right to trial by jury in crim- 
inal prosecutions, became at once, when the cession 
was completed, a part of the supreme law of the 
land. The character of an offense and the measure 
of its punishment would be determined by the law 
in force when and where the act was committed, 
the laws of that character remain in force after the 
cession until changed; but the manner of the trial 


persons. 


| must depend on the law in force when the trial is 


our opinion the seventh amendment secured unan-| had, even though the establishment and organiza- 
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tion of the courts must be awaited before the trial 
can be had” (Ex parte Ortiz, 100 Fed. p. 962). 

Does this construction of the law mean, as has 
been so earnestly contended, that criminals should, 
of necessity, go unpunished, and that there was no 
protection to life and property on the Hawaiian 
Islands between the 7th day of July, 1898, the 
date of signing the joint resolution, and the 14th 
day of June, 1900, the date of the Organic Act, 
organizing the Territory of Hawaii, went into 
effect? Certainly not. During all of this period 
there was organized government here; there were 
officers and courts, legally constituted, continued in 
office and existence by the order of President 
McKinley, under the authority given in the joint 
resolution. There was the great body of the munici- 
pal laws of the late republic ‘ not inconsistent with 
the resolution nor contrary to the Constitution of 
the United States” continued in force until con- 
gress should otherwise direct. There was provis- 
ion for a trial jury of twelve and that part of the 
statute authorizing the jurors to return a verdict 
could have been controlled by a simple direction or 
instruction of the trial court, that there must be a 
unanimous verdict to convict, and those additional 
safeguards to the life, liberty and prosperity of the 
citizen prescribed by the Constitution of the United 
States were here in full force and vigor. 

Among the municipal laws continued in force 
was section 1109 of the Civil Laws, which provide 
that the common law of England, as ascertained by 
the English and the American 
declared to be the common 


decisions, is 
law of the Hawaiian 
Islands, except when changed by decision, usage 
or law. The Circuit Court of the first circuit was 
a court of record and of common law jurisdiction, 
and in August, 1808, had the undoubted power to 
issue and open venire and summons and empanel 
a grand jury in the manner provided by the rules 
of the common law. 

As Justice Cooley said: “ They assume that the 
existing principles of the common law are ample 
for the protection of individual rights, when once 
incorporated in the fundamental law thus 
secured against violation’? (Weimer v. Banbury, 
Mich. 214). In the United States v. Hill (1 Brock. 
Chief Justice Marshall, speaking of the 
authority of courts to issue an open venire, in the 
absence of any statute authorizing it, said: “It has 
been justly observed that no act of congress directs 
grand juries or defines their powers. By what! 
authority, then, are and whence 
The answer is that 
the laws of the Lnited States have erected courts 
which are vested with criminal jurisdiction. This 
jurisdiction they are bound to exercise, and it can 
only be exercised through the instrumentality of 
grand juries. They are, therefore, given by a nec- 
essary and inuwsputable implication. But how far | 
is this implication necessary and indisputable? The | 
answer is obvious. 


and 


159), 


tney summoned, 
do they derive their powers? 
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with the jurisdiction to which it is essential” (1 
Brock. 159). 

In Clawson v. United States (114 U. S. 486), in 
approving of the action of the Supreme Court of 
Utah, whose opinion sustained the action of a dis- 
trict court of the territory in issuing an open venire 
for jurors and which based its judgment, not on 
any statute authorizing it, but the fact that such 
‘** power was inherent in the court was not forbidden 
by any statute in force in Utah,” said: ‘“‘ We concur 
in this view, so far as the resort to the open venire 
after the exhaustion of the two hundred names is 
concerned.” 

The 


proposition: 1 


following authorities also support this 
Chitty (Crim. Law, 516); 2 Hale 
(P. C. 205); Mackay v. People (2 Cal. 13); Wilburn 
v. State (21 Ark. 198-201); Goodwin vy. U. S. (54 
Pac. 432). 

Deciding only the questions presented by the 
hold that the Hawaiian Islands 
were a part of the United States on the 16th day 
of August, A. D. 1898; that the fifth and sixth 
amendments to the Constitution of the United 
States were in here at that time; that the 
petitioner having been put to his trial on the 16th 
day of August, A. D. 1898, upon an “ indictment,” 
so-called, found by a circuit judge, charging him 
with an infamous crime, and thereof convicted by 
a verdict of ten jurors, was thereby deprived of his 
constitutional rights, and his detention is illegal. 

Let the writ issue and the petitioner be discharged. 

In a very lengthy opinion, much longer than 
that of the court. Judge Frear dissents from the 
decision renderee by the court, holding that the 
Constitution did not hold over Hawaii until June 
14, 1900, and that from August 12, 1898, until June 
14, 1900, there was an inter regnum in which appar- 
ently neither the Constitution of the United States 
nor the Constitution of 
the islands. 


case at bar, we 


force 


Hawaii was in force over 


ee 
REPLEVIN FOR A CORPSE. 


CASE (Keys v. Konkel) recently decided by 
the Supreme Court of Michigan and noted in 
the Virginia Law Reporter, involved the novel 
question whether a dead human body was a per- 
sonal chattel, recoverable in replevin. The plaint- 
iff's brother died in a hospital, and, by the request 
of the hospital authorities, the body was taken in 
charge by the defendants, who are undertakers. 
After the defendants had properly performed some 
service in preparing the body for burial, the plaint- 
iff demanded possession. Defendants refused to 
deliver, unless their charges were paid, and the 
gruesome spectacle was presented o1 the dead body 
held for charges. 

In an action of replevin to recover the body, the 
court held that the action would not lie, under the 


4 


| statute authorizing such an action for the recovery 
Its necessity is coextensive | 


of “ personal goods and chattels,” and providing — 
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where the plaintiff fails in his case —for the return 
of the property or its value. “It is apparent,” says 
the court, “that no return of the property can be 
ordered in the case of a dead body, and it is equally 
true that its value in money can neither be 
appraised nor ascertained by a jury.” The plaintiff 
seems, however, to have accomplished his purpose 
by this action, since he got possession by replevy, 
and the court held that no return could be ordered. 
He also recovered his costs. This decision recog- 
nizes the American rule that there may be a quasi 
property in a dead body for the purpose of control 
and burial, and that the damages may be recovered 
of mutilation. But the recovery of damages in such 
a case is based upon the infringement of the right 
of the next-of-kin to have the control of the body 
for the purposes of burial, in an unmutilated condi- 
tion, rather than upon any notion of property 
therein. The American authorities are treated at 
large in monographic note: 82 Am. Dec. 509-516; 
see, also, Pierce v. Proprietors (10 R. I. 227, 14 Am. 
Rep. 667); State v. Doepke (68 Mo. 208, 30 Am. 
Rep. 785); Weld v. Walker (130 Mass. 422, 39 


Am. Rep. 465 and note); Griffith v. Charlotte, etc., , 
R. C. (23 S. C. 25, 55 Am. Rep. 1); Renihan v. | 


Wright (125 Ind. 536, 21 Am. St. Rep. 249 and note); 
Larsen v. Chase (47 Minn. 307, 28 Am. St. Rep. 
370 and note). The English law on this point is 
similar. A corpse can neither be attached nor taken 
in execution, nor arrested or detained for debt, 
although the contrary theory has been propounded 
by novelists, and illegalities of this kind have been 
practiced even during the present century in Eng- 
land and Ireland (Jones v. Ashburnham [1804], 4 
East. 460). But the persons bound by law to bury 
a corpse have a special custody of it for that pur- 
pose, and their rights cannot be defeated by any 
bequest of the deceased of his own corpse, or any 


v. Dodd ([{1867], 8 B. & S. 842); Williams v. Wil- 
liams ({1882], 31 Law J. Rep. Chanc. 388; L. R. 
20 Chane. Div. 659). This latter proposition, of 
course, does not affect the question of cremation 
(Regina v. Price ([1883], 53 Law Rep. M. €. 51; 
L. R. 12 Q. B. Div. 47.— Scots Law Times. From 
Irish Law Times. 
—- 4 —- 


COLLISIONS BETWEEN WARSHIPS AND 
IS remarkable that a professor in a Japanese 


MERCHANT VESSELS. 
|" 
university should have been the first to call 


attention to the fact that in no country of the world 
has the owner of a merchant ship sunk or damaged 
by the negligence of a man-of-war a right of action 
against the government which the warship 
belongs. True it is that he may sue the captain of 
the man-of-war, or other, the actual wrongdoer 
who caused the collision, and it is the practice in 
this, and, probably, in other European countries for 


to 


the government to enter an appearance and defend | 


| the action. If the decision of the court goes against 
the warship, the government pays the damages, and, 
| probably, no case has occurred in modern times 
where actual injustice has occurred. But it is not 
altogether satisfactory that the only remedy given 
by the law is a wholly inadequate one, and that 
substantial redress can only be obtained, as a mat- 
| ter of grace and favor, on the part of the Crown, 
There is little doubt that, in the past, injustice has 
resulted from this state of the law; and it must 
not be forgotten that the advisers of the Crown are 
even now human, and that they and admiralty offi- 
cials are, like other mortals, liable to a bias in favor 
of their own ship. In some countries, we believe, the 
merits of a collision betwcen a government ship anda 





_merchant ship are never adjudicated upon by the or- 


dinary tribunals, and the government pays damages, 
or refuses to pay them, according to the suggestion 
it receives from its naval or other advisers. It is 
| not clear that in this country the moral responsi- 
bility of the Crown for damages done by its men-of- 
war has always been recognized. In 1653 the Ruby, 
frigate, sank the Report, merchant ship, apparently 
by gross, if not wilful negligence. In that case only 
partial damages were paid by Cromwell’s govern- 
ment. The temper in which a ship of war was navi- 
gated in those days is indicated by the sworn depo- 
sition of the master of the Report. ‘“ How many 
men-of-war have you known to come under a mer- 
chant’s stern?” asked Captain Curtis, of the Ruby, 
after he had sunk the Report and her master had 
clambered on board him. Again, in 1707, H. M. S. 
Pembroke, in bad weather, drove from her anchor 
on board the Delight, merchant ship, and damaged 
her severely. The secretary to the lord high 
admiral advised him, when the Delight owners 
claimed redress, as follows: “It hath been a maxim 


_at this board that the Crown never pays for such 
direction as to the mode of its disposition (Foster | 


” 


damages;’”’ and he added that he knew of no case 
in which damages had been paid by the Crown. 
These cases are not to be found in ‘the books,” 
but they are, nevertheless, authentic. 

Dr. N. Matsunami, professor of maritime law in 
Tokyo University, has, doubtless, had his attention 
drawn to this important subject by the recent 
collision between a ‘Japanese warship and a Penin- 
sular and Oriental liner, which has been the subject 
of much litigation in the courts of Japan and before 
our own Privy Council. Professor Matsunami has 
devoted a great deal of time and study to his sub- 
ject. He has visited and studied the laws of most 
of the maritime countries of Europe, and has arrived 
at the conclusion that in no country of the world 
can the merchant ship obtain redress as matter of 
right and not of grace. In the book before us 
(A Treatise on the Subject of Collisions Between 
Warships and Merchant Vessels. London; printed 
by Hicks, Wilkinson and Sears) he wisely confines 
himself to setting forth the law and practice of Eng- 
land. This he does at considerable length, indeed, 
but, on the whole, with accuracy and clearness. 
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The difficulties which he has had to contend with 
in collecting his information and in presenting it to 
English readers in the English language must have 
been very great; and it would be unfair to criticise 
his work minutely. The general law of collision is 
dealt with in about 200 pages, and for this purpose 
the usual English text-books have been freely iaid 
under contribution. The remaining 100 pages are 
devoted to stating and discussing the remedies 
which the subject has against the Crown and its 
servants, whether by petition of right or otherwise. 
Petition of right, he points out, does not lie in case 
of collision. - The last chapter contains the writer’s 
proposals for amending the law. The book is 
intended mainly for the use of the members of the 
Maritime Internationale Comite, to whom it was 
presented at the congress of the Comite recently 
held in Paris. Professor Matsunami brought the 
subject before that congress in a speech which 
excited much interest, and was listened to with 
great attention. The matter, however, was too 
important to be dealt with on that occasion. It 
will, doubtless, be fully considered at some future 
meeting of the Comite. 

The objects at which the writer aims are, first, 
to induce all maritime nations to give a legal remedy 


to the owner of a merchant ship damaged by col- | 


lision with a man-of-war; secondly, to induce them 
to erect an international tribunal before which all 
such collisions, whatever the flags of the ships may 
be, shall be adjudicated upon. The first part of 
this proposal is, in our opinion, more likely to meet 
with success than the second part.— Law Times 
(London). 
——4 —_——_ 
THE TREATMENT OF THE YOUTHFUL 
CRIMINAL IN EUROPE. 


HE different countries of Europe hold different 
ideas as to the age when responsibility begins 
and a person can be regarded as knowing the mean- 
ing of his actions. In England the law looks upon 
everyone over the age of seven as a responsible 
being; and every child beyond that age can be 
prosecuted as a criminal. The same age is accepted 
in Russia and Portugal. In France and Belgium 
the age is eight; in Italy and Spain it is nine; 
Norway, Greece, Austria, Denmark and Holland 
decline to prosecute a child under ten, and this is 
the rule also in some of the Swiss cantons. 

In Belgium, though an offender is called a crimi- 
nal from the age of eight, the penal law recognizes 
two distinct periods, and a criminal under seventeen 
is treated differently from one above that age. With 
the young offender, the judge must take the respon- 
sibility of deciding whether or not his moral nature 
was sufficiently developed for him to understand 
the nature of his act. If the judge thinks he acted 
without the knowledge of right and wrong, he is 
to acquit him, and, after a reprimand, send him 
home to his parents; but if he thinks that they, 


through bad example or education, have been the 
causes of his falling into crime, or if his former 
environments seem in any way to be morally un- 
wholesome, the judge may either demand from the 
parent or guardian security for the reform of the 
child; or, if he has cause to distrust their assur- 
ances, may commit the child to a reformatory or 
charitable institution during his minority or for any 
shorter period he may think desirable. He cannot, 
however, be detained after he is twenty-one. 

The treatment of young criminals in France is 
very similar to that in Belgium. In the various re- 
formatories a law of 1850 ordains that moral, re- 
ligious and trade instruction should be given to the 
inmates; but an experiment is being tried at an 
institution at Montesson of abolishing the religious 
instruction. All the reformatories for boys under 
twelve are under the care of 
“conditional conviction” is common, and seems 
to act very well. The criminal, if a first offender, 
has sentence pronounced against him, but does not 
undergo it at the time. 


women. In France 


li, however, he is again 


| convicted, he has to undergo the sentence for both 
Since the law of conditional conviction was 
adopted in 1891, about 16,000 cases have been dealt 
with annually, and of those seventeen per 1,000 have 
By this law a first offender es- 

capes both the stigma and the more or less harmful 
| influences of imprisonment. 


crimes. 


been reconvicted. 


In Germany, where children under twelve are not 
accounted criminals, they may nevertheless be sent 


| to reformatories, or boarded out by the State in 


private families. No conviction can, however, be 
recorded against them. Even when they acted with 
knowledge, and are convicted, the punishment of 
first offenders is lenient. For slight offenses a rep- 
rimand only is given, and the offenders are not 
deprived of their civil rights, nor subjected to police 
supervision. Bad parents may be deprived entirely 
of the control of their children, who then become 
the wards of the State. It may be surmised that 
bad parents are not unwilling thus to free themselves 
from parental responsibility. At any rate, crime is 
increasing faster than population in Germany. The 
latter increased twenty per cent between 1888 and 
1893; but the former increased thirty-two per cent. 

In Austria criminals under the age of ten are left 
entirely to the disciplinary control of their parents; 
between ten and fourteen their offenses are all 
classed as misdemeanors, and are generally dealt 
with at home; only in special circumstances are the 
offenders put under police control. In the latter 
case the criminal, if under fifteen, may be sent to 
a reformatory till he is twenty. There are special 
establishments for beggars and vagrants; and in 
all these the inmates must be taught a trade, besides 
receiving moral and religious instruction. In Swe- 
den there is an increasing tendency to punish by 
fine instead of imprisonment. In Denmark whip- 
ping is largely resorted to. Boys may be whipped 
up to the age of fifteen, and in certain cases eigh- 
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teen, and in that country alone girls are whipped if 
under the age of twelve— Condensed for Public 
Opinion from the London Hospital. 


——_e—_————_ 
CHANGE OF SOVEREIGNTY OF A PEOPLE 


AND THE UNITED STATES CONSTITU- 
TION. 


ISTORY does not furnish us with a _ well- 
defined precedent where a nation, in case of 


conquest or acquisition of foreign territory, has , 


ever succeeded in abolishing the laws and customs 
of a people brought under its dominion. 

Pilate surrendered Christ to the Sanhedrim be- 
cause He had offended only against the Jewish 
authorities. Upon the overthrow of the Roman 
empire by the northern barbarians, Theoderic, the 
enlightened king of the Ostrogoths, proclaimed, 
“that other kings had made their conquests at the 


ruination of the conquered peoples; that, he, on the | 


contrary, only desired that the Romans might con- 
gratulate themselves on the benefits of his do- 
minion.” His government was marked by a few 
radical changes in existing institutions and by that 
humane and considerate policy which was observed 
by the Visigoths upon their entrance in Spain, in 
permitting the inhabitants to continue in the exer- 
cise of their own laws and customs while the con- 
querors practiced the unwritten laws and observ- 
ances of the Goths.¢ William the Conqueror, upon 
his invasion of the British Isles, was not able to 
extinguish Anglo-Saxon ideas of rights and justice, 
and the Moors occupied the Iberian Peninsula 
nearly eight centuries and, although their sway 
affected legislation,” they left it Spanish. Warren 


Hasting’s plan of 1772 for the government of British | 
India continued Mohammedan law in force; Aus-! 


tria has seen good reasons for not attempting to 
make changes in Hungary; while it is surprising to 


find how Spanish everything is even to-day through- | 


out Latin-America. 

And so it would seem that upon the broad and 
general grounds “ of the eternal fitness of things,” 
aside from the political and legal aspects of the case, 
the United States of America should not ex abrupto 


force its Constitution as a whole with its far-reach- | 


ing results, nice distinctions and discriminations, 
many of which are peculiar to the common law, 
upon a civil-law people who are strangers to 
Anglo-Saxon legislation and customs and who will 
require at least a generation in which to understand 
and to be able to differentiate the two systems. 


The maintenance and extension of our national 
dominion is a political and not a judicial problem, 
notwithstanding the existing evil, if evil it be, of 
too much judge-made law. The president and con- 
gress are vested with all the responsibility and 
powers of the government for the determination of 





a Walton's Civil Law in Spain and Spanish-America, pp. 39-43. 
4 Walton's Civil Law in Spain and Spanish-America, p.j63. 





questions as to the maintenance and extension of 
our national dominion. It is not the province of 
the courts to participate in the discussion or deci- 
sion of these qvestions, for they are of a political 
nature and not judicial. Congress and the presi- 
dent having assumed jurisdiction and sovereignty 
* * * all the people and the courts of the coun- 
try are bound by such governmental acts.¢ 

Questions also incident to acquisition and pre- 
liminary to government, whether the territory be 
contiguous or remote, whether our tenure be tem- 
porary or permanent, whether we keep, lease, sell 
or grant independence; these are all political mat- 
ters intrusted without appeal to the discretion of 
congress.¢ The act transferring a country from one 
sovereignty to a new one transfers the allegiance of 
its inhabitants. They, however, do not participate 
‘in political powers, nor can they share in the 
| powers of the (new) general government, until they 
| become a State.¢ 
It is a well-recognized principle of international 
| law that the cession of sovereignty over a country 
| by one nation to another affects only the political 
| relations of the inhabitants of the ceded country, 
land makes them subjects thereafter of the nation 
| receiving the cession; that while the inhabitants 
of the ceded territory change their allegiance, their 
| relation to each other and their rights of property 
| remain undisturbed.f Laws, usages and municipal 

regulations in force at the time of cession remain in 

|force until changed by the new sovereignty. The 
| new sovereignty may deal with the inhabitants and 
| give them what law it pleases, unless restrained 
| by the treaty of cession, but until alteration be made, 
the former law continues.g 

By the recent treaty with Spain sovereignty is 
ceded to the United States over Puerto Rico and the 
Philippine Islands with the following proviso: “ The 
| civil and political status of the native inhabitants 
| of the territories hereby ceded to the United States 
shall determined by congress.” The ceding 
| power imposes no conditions and reserves no rights 

defined and secured by the federal Constitution to 
the inhabitants of these new possessions. 

None of our territories have ever been organized 
| under the Constitution but are creatures exclusively 
of the legislative department of the government and 
| subject to its supervision and control, and in a 
| territory all the functions of government are within 
pew legislative jurisdiction of congress;' conse- 

quently, it is for congress to decide what the poli- 
tical status of residents of our new possessions shall 
be; whether they shall exercise the rights of suf- 


be 


¢ 50 Fed. Rep. 110. 

d 14 Pet. 538; 9 How. 242; 18 Wall. 330; 101 U. S. 133. 

é Story on the Const., Sec, 1234; 1 Pet. 542; Halleck’s [nt. Law, p. 
380 (Baker's ed.); 2 Whart. Dig. Int. Law, pv. 425. 

SJ Vattel, Book 3, Chap. 13; 1 Pet. 511; 7 Pet. 51; @ Pet. 711; 12 Pet 
410. 

& 9 Pet. 711; 16 How. 164. 

h 9 How. 242. 

486 Fed. Rep. 459. 
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frage or not, and that right, if granted, may be lim- 
ited or extended at the will of congress. 

The late treaty with Spain is distinguished from 
all others heretofore made by the United States in 
the acquisition of new territory. It is provided in 
the treaty of 1803 for the cession of Louisiana that: 
“The inhabitants of the ceded territory shall be 
incorporated in the Union of the United States, and 
admitted as possible, according the 
principles of the federal Constitution, to the enjoy- 
ment of all the rights, advantages and immunities of 
the citizens of the United States, and in the mean- 


soon as to 


time they shall be maintained and protected in the 
free enjoyment of their liberty, property and the 
religion which they profess.” 

The treaty of 1819, by which Florida was ceded 
to the United States contains a similar provision in 
Article VII. The administration of Mr. Monroe, 
expressly, by unanimous cabinet decision, and each 
house of congress, impliedly and without division, 
decided that no part of the Constitution and no act 
of congress applied to a territory unless extended 
to it by congress. The question arose by Judge 
Fromentin issuing a writ of habeas corpus to have 
the body of ex-Governor Callava (then imprisoned 
by the order of General Jackson) brought before 
him, claiming the right to do so under the Consti- 
tution and under the laws of congress 
United States judges with that power. Governor 
Jackson denied the power and dealt militarily with 
the judge for issuing the writ, telling him that no 
part of the Constitution had been extended to the 
Floridas, nor any act of congress authorized him 
to issue the writ. 


vesting 


The case was brought before the 
president and congress with the above stated result.’ 
The act for the temporary government of Florida 
was not an isolated instance in the history of our 
territorial legislation: it but copied in almost the 
exact words the first act for the establishment of a 
temporary government in Louisiana. The “liberty, 
property and religion,” the free enjoyment of which 
was guaranteed to the inhabitants of the territories 
by these acts, were subject to the despotic authority 
exercised by the American governor, as the suc- 
cessor of the Spanish captain-general, and this des- 
potic government in Florida actually lasted four 
years. Senator Benton states that: “* Two different 
administrations and two different congresses, at the 
distance of sixteen years apart, governed two ac- 
quisitions of new territory exactly alike, and as 
incompatibly with our Constitution as a Spanish 
regal incompatible 
republican government.” 


despotism is with our free 


The treaties by which New Mexico, Utah, Cali- 
fornia were acquired in 1848 and 1853, embrace 
provisions similar to the Florida treaty (Articles 
VIII, IX, and V). 

The treaty of 1867, by which Alaska was 
acquired, has no provision for the incorporation of 
tne territory into the Union as a State or States. 


Jj Bepton’s Examination ofthe Dred Scott Case, pp 4, 78. 
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It divide the inhabitants into two classes, and pro- 
viaes that they may return to Russia within three 
years, and in respect to those who do not return, 
states: ‘‘ But if they should prefer to remain in the 
ceded territory, they, with the exception of the 
uncivilized native tribes, shall be admitted to the 
enjoyment of all the rights, advantages, and immu- 
nities of citizens of the United States and shall be 
maintained and protected in the free enjoyment of 
their liberty, property, and religion. The uncivi- 
lized tribes shall be subject to such regulations as 
the United States may, from time to time, adopt 
in regard to aboriginal tribes of that country.” 

The Constitution and federal laws have not been 
made operative in Alaska, and only such statutes 
have .been extended to it as circumstances war- 
ranted. It is an territory, governed 
directly from Washington. Physically it is foreign, 
its nearest point being 400, and its farthest 2,400 
miles from Seattle. The Aleutian Islands extend 
even into the geographical limits of another conti- 
nent. For thirty-two years a few judicial and 
executive, but no legislative functions of govern- 
ment have been conferred upon the inhabitants. It 
is unquestionably within the constitutional power 
of withhold from the inhabitants of 
Alaska the power to legislate and make laws. 

In every treaty by which the United States has 
acquired inhabited territory, prior to the Paris 
treaty with Spain, the ceding power has inserted a 
provision that the inhabitants, except uncivilized 
tribes, shall be admitted to the enjoyment of all the 
rights, advantages, and immunities of citizens of 
the United States, and all, except that by which 
Alaska was acquired, contain the further provision 
that they shall in due time, to be determined by 
congress, be admitted as a State or States into the 
Union. In the absence of treaty provisions, it, 
therefore, appears that the Constitution, with the 
exception of the thirteenth amendment, does not 
ex proprio vigore extend itself over the newly 
acquired territories. 


organized 


congress to 


Colonies are territories settled by citizens of the 
sovereign or parent state who left their native land 
to people another and to remain subject to the 
mother country. Puerto Rico and the Philippines, 
already densely populated, afford little opportunities 
for American and, therefore, can 
hardly Unorganized 
territories, such as Alaska and the Indian Territory, 
as we have seen, possess no local government and 
are not usually subject to the Constitution and fed- 
eral laws, but are ruled directly by congress. 
Organized territories, such New Mexico and 
Arizona, are portions of the national domain, over 
which congress has extended the Constitution and 
federal laws and in which a local government has 
been allowed to be established.’ Territories may 
be considered as either organized or unorganized 


colonization, 


be designated as_ colonies. 


as 


kU.S. Rev. Stat., Sec. 1954; 29 Fed. Rep. 205. 
LU. S. Rev. Stat., Sees. 1839-95.8 
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dependencies or provinces, 
reality synonymous terms. The word “colony” 
has no place in the history of our government. 

It is natural for the people of the United States 
to turn to the federal Constitution, the bulwark of 
their rights and liberties, for the solution of all 
kinds of governmental problems, and in so doing 
there is a tendency to overlook one of its principal 
objects and purposes, namely: To provide means 
for the better distribution, exercise, and regulation 
of a greater part of the sovereign power of the 
United States than had existed under the articles 
of confederation. From the recognition of the 
independence of the United States among nations, 
from 1783 until 1787, and until the time of its adop- 
tion, this government existed, however, and exer- 
cised sovereign power without the Constitution. 
Since its adoption, and up to the present time, the 


these words being in 


government, in numerous cases, has exercised sov- | 
ereignty independently of the Federal Constitution. | 
— Clifford S. Walton, in American Law Register, | 


Washington, D. C. 
a 
INSANITY AS A DEFENSE. 


,F ALL medico-legal questions those connected 


with insanity are the most difficult and per- | 


plexing. It has become of late a matter of com- 
ment among intelligent men, including the most 
advanced thinkers in the medical and legal profes- 
sions, that the deliverances of the law courts on 
this branch of our jurisprudence have not heretofore 
been at all satisfactory, either in the soundness of 
their theories or in their practical application. 

The earliest English decisions striving to estab- 


lish rules and tests on the subject, including alike | 


the legal rules of criminal and civil responsibility 
and the supposed tests of the existence of the dis- 
ease of insanity itself, are now admitted to have 
been deplorably erroneous, and, to say nothing of 
the vacillating character, 
abandoned. 

The views of the ablest of the old text writers and 
sages of the law were equally confused and uncer- 


tain in the treatment of these subjects, and they are | 


now entirely exploded. Time was in the history of 
our laws that the veriest lunatic was debarred from 
pleading his providential affliction as a defense to 
his contracts. It was said, in justificaton of so 
absurd a rule, that no one could be permitted to 


stultify himself by pleading his own disability. So | 
great a jurist as Lord Coke, in his attempted classi- | 


fication of madmen, laid down the legal rule of 
criminal responsibility to be that one should 
“wholly have lost his memory and understanding,” 
as to which Mr. Erskine, when defending Hadfield 
for shooting the king, in the year 1800, justly ob- 
served: “No such madmen ever existed in the 
world.” 

After this great and historical case the existence 


have long since been | 


oi delusion promised for a while to become the sole 
test of insanity, and, acting under the duress of such 
delusion, was recognized in effect as the legal rule 
of responsibility. Lord Kenyon, after ordering a 
verdict of acquittal in that case, declared with em- 
phasis that there was “no doubt on earth” the law 
was correctly stated in the argument of counsel. 

But, as it was soon discovered that insanity oiten 
exis.ed without delusions, as well as delusions with- 

out insanity, this view was also abandoned. Lord 

Hale had before declared that the rule of respon- 

sibility was measured by the mental capacity pos- 

sessed by a child fourteen years of age, and Justice 

Tracy and other judges had ventured to decide that, 

to be nonpunishable for alleged acts of crime, “a 
| man must be totally deprived of his understanding 
and memory, so as not to know what he was doing 
—no more than an iniant, a brute or a wild beast.” 

All these rules have necessarily been discarded 
in modern times in the light of the new scientific 
knowledge acquired by a more thorough study of 
| the disease of insanity. 

It is everywhere admitted, and as to this there 
| can be no doubt, that an idiot, lunatic or other 
| person of diseased mind who is afflicted to such 
| extent as not to know whether he is doing right or 
wrong, is not punishable for any act which he may 
do while in that state. 

Can the courts justly say, however, that the only 

| test or rule of responsibility in criminal cases is 
| the power to distinguish right from wrong, whether 
| in the abstract or as applied to the particular case? 
| Or may there not be insane persons of a diseased 
brain, who, while capable of perceiving the differ- 
ence between right and wrong, are, as a matter of 
fact, so far under the duress of such disease as to 
destroy the power to choose between right and 
| wrong? 
Will the courts assume as a fact not to be rebutted 
| by any amount of evidence or any new discoveries 
of medical science that there is and can be no such 
state of mind as that described by an eminent 
writer on psychological medicine as one “in which 
the reason has lost its empire over the passions and 
the actions by which they are manifested to such a 
degree that the individual can neither repress the 
former nor abstain from the latter?” 

Much confusion can be avoided in the discus- 
| sion of this subject by separating the duty of the 
jury from that of the court in the trial of a case of 
| this character. The province of the jury is to de- 
termine facts; that of the court to state the law. 
The whole difficulty is that courts have undertaken 
| to declare that to be law which is matter of fact. 
| If the tests of insanity are matters of law, the prac- 
| tice of allowing experts to testify what they are 
should be discontinued; if they are matters of fact, 

the judge should no longer testify without being 

sworn as a witness and showing himself to be 
qualified to testify as an expert. 

No one can deny that there must be two con- 
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stituent elements of legal responsibility in the com- 
rule can be 
just and reasonable which fails to recognize either 
of them: 


mission of every crime, and and no 


(1) Capacity of intellectual discrimination and 
(2) ireedom of will. 

Mr. Wharton, after recognizing this fundamental 
and obvious principle, observes: 

“Tf there be either incapacity to distinguish be- 
tween right and wrong as to the particular act, or 
delusion as to the act, or inability to refrain from 


doing the act, there is no responsibility ” (1 Whart. | 


Crim. Law [oth ed.], sec. 33). 
Mr. Bishop, in discussing this subject: 


“ There cannot be, and there is not, in any locality | 


or age a law punishing men for what they cannot 
avoid” (1 Bish. Crim. Law [7th ed.], sec. 383b). 

li, therefore, it be true, as matter of fact, that the 
disease of insanity can, in its action on the human 
brain through a shattered nervous organization, or 
in any other mode, so affect the mind as to subvert 
the freedom of the will and thereby destroy the 
power of the victim to choose between the right and 
wrong, although he perceive it— by which I mean 


the power of volition to adhere in action to the) 


right and abstain from the wrong —is such a one 
criminally responsible for an act done under the 
influence of such controlling disease? 

I clearly think not, and such, I believe, to be 
the just, reasonable and humane rule, toward which 
all the modern authorities in this country, legisla- 
tion in England and the laws of other civilized coun- 
tries of the world are gradually but surely tending. 

It will not do for the courts to dogmatically deny 
the possible existence of such a disease, or its patho- 
logical and psychical effects, because this is a matter 
of evidence, not of law or judicial cognizance. Its 
existence and effect on the mind and conduct of the 
individual is a question of fact to be proved, just as 
much as the possible existence of cholera or yellow 
fever formerly was before these diseases became 
the subjects of common knowledge, or the effects 
of delirium from fever or intoxication from opium 
and alcoholic stimulants would be. The courts 
could, with just as much propriety, years ago have 
denied the existence of the Copernican system of 
the universe, the efficacy of steam and electricity 
as a motive power, or the possibility of communi- 
cation in a few moments between the continents of 
Europe and America by the magnetic telegraph or 
that of the instantaneous transmission of the human 
voice from one distinct city to another by the use 
of the telephone. 

These are scientific facts, first discovered by ex- 
perts before becoming matters of common knowl- 
edge. So, in uke manner, must be every other un- 


known scientific fact in whatever profession or de- | 


partment of knowledge. 


cannot, upon any sound principle, undertake to say 
what are the invariable or infallible tests of such 


| criticism of play which did not 


disease. The attempt has been repeatedly made 
The 
variable 
and its pathology so complex that no two cases may 
be just alike. 

The fact of the existence is never established by 
any single diagnostic symptom, but by the whole 
body of symptoms, no particular one of which is 
present in every case (Ray, Med. Jur. Insan., sec. 
24).— John Tracy Jones in Chicago Evening Post. 

Se ee 
REMINISCENCES OF LORD RUSSELL OF 
KILLOWEN. 


and has proved a coniessed failure in practice. 


symptoms and causes of insanity are so 


Mr. Edward Dicey contributes to the Fortnightly 
Review an interesting article on the late lord chief 
justice, with whom he was on intimate terms of 
friendship. He says: ** He was, as all who knew 
him privately are aware, an habitual card-playef. 
I can hardly recall amidst my many card-playing 
acquaintances anyone to whom cards were, if I may 
use the phrase, such a solace as they were to him. 
But it always seemed to me that for him the real 
attraction of card-playing lay, not in the desire to 
win, but in the relaxation cards afforded him after 
the constant strain of his daily life. No man ever 
took his work more seriously than Charles Rus- 
sell. He threw his whole heart into any case he 
took up. His clients’ interests were, for the time, 
as important to him as his own. To sit still, how- 
and to be idle was not in his nature. In 
common with many other men who lead busy, tir- 
ing and harassing. lives, he found the best, if not 
the only, way to obtain mental rest after his day’s 
work was over was to engage in some pursuit which 
for the time occupied his attention to the exclusion 
of every other. * * * He carried into card- 
playing the same extreme dislike to being beaten 
which constituted one of the 
success at the bar. 


ever, 


chief causes of his 
He was too high-minded a man 
to derive much pleasure from winning money for 
money’s sake. But he enjoyed the excitement of the 
game, the satisfaction of pitting his skill against 
that of other players, and winning at the end. I 
have known of his sitting up for hours if the cards 
went against him, while, if the cards were running 
in his favor, he was the first to leave the table. If 
you look on cards merely as a means of making 
money, I should not class him as a first-class player. 
Sut, in respect of skill, he showed the same care, 
the same clearness of mind, the same quickness of 
decision which he displayed in his professional pur- 
suits. He was not, I think, generally popular as a 
card-player. His impatience of mistakes on the part 
alike of partners and opponents, and his outspoken 
meet with his 
approval, were apt to give offense to people who did 


| not know him. But to those who did, these slight 
I am constrained to the opinion that the courts | defects were more than atoned for by his kindliness 


| 


and liberality in all cases of dispute, such as neces- 
sarily arise from time to time in card-playing com- 
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munities. It was at the card-table I learnt to know 
him intimately; and it is my experience of life that 
the true character of one’s associates displays itself 
more fully when they are engaged in card-playing 
than it does in most other occupations. I should, 


however, be conveying a false impression if I led | 
my readers to think that cards interfered in any way | 


with the real work of his busy life. 
was to him a pastime —a favorite pastime, if you 
like — but a pastime only. I had ceased to be a 
member of the Portland Club some time before his 
elevation to the bench. But I have reason to know 
that, from the date when he occupied a judicial posi- 
tion, he seldom played at the club, and then only 
for small stakes. I do not believe this was due to 
any objection to card-playing in itself, but to a con- 
viction that the dignity of his high legal station, a 
dignity of which he was almost morbidly jealous, 
might possibly be impaired if he were seen habitually 
in play resorts. It was a similar sentiment which 
caused Russell after he became a judge to give up al- 
most entirely his attendance at race meetings, of 
which, during his career at the bar, he was a well- 
known frequenter. The personal sacrifice involved in 
this retirement was, I think, greater than in the case 
of the card-room. Except amongst professional race- 
goers I have never met with any man who took a 
keener or more genuine interest in the turf. I was 
never much of a sportsman myself in any way, but, 
owing to the kindness of friends who had rooms 
at Newmarket, I was in the habit, during the later 
years of Russell’s life as an advocate, of going fre- 
quently to the Newmarket meetings, and when 
there | was much in his company. He always 
seemed to me to enjoy himseli more at a race meet- 
ing than anywhere else.” 

Lord Russell was not very much given to talk 
about himself. But on various occasions he men- 
tioned to Mr. Dicey circumstances in his life which 
confirmed his impression that he was a man who 
was bound, and felt himself bound, to succeed from 
the outset of his career. ‘ He began life as a solici- 
tor in the North of Ireland, and, if I am not mis- 
taken, was at this period a married man with a 
family. Having, however, made up his mind that 
the higher branch of the legal profession was the 


sphere for which he was destined by nature, he 
gave,up a profession in which he was certain of a 


competence, and got himself called to the bar of 
the Middle Temple. He settled in Liverpool, where 
his relationship with Dr. Russell, the president of 
Maynooth College, was thought likely to secure him 
a connection amidst the Irish Catholic population 
of the great Lancashire seaport; and for some 
years he worked hard at local courts without obtain- 
ing much business. Indeed, he once told me that 
the keenest disappointment of his life was his failure 
to obtain a post in the gift of the Liverpool munici- 
pality, to which he felt he had a strong claim on his 
own merits. He added, however, what he thought 
a calamity at the time was really the greatest stroke 


Card-playing | 


| of mine. 
| declared the 


of luck which had ever happened to him. ‘Ii,’ he 
said, ‘I had been elected, I should have lived 
and died an obscure stipendiary official in a pro- 
vincial city; as it is—’ and here he left the sen- 
tence unfinished.”— Law Journal (London). 


Legal Rotes. 


According to statistics furnished by a missionary, 
there were in Japan during a recent year 358,58 
marriages and 116,775 divorces — about one divorce 
to three marriages. Chicago will have to 
‘smoke up.” 


every 
—_——4-—_—— 
Legal Laughs. 


*T shall have to make a lawyer out of that boy 
I don’t see any other way out of it,” 
well-known attorney, with a laugh. 
‘He came into my office the other day on his 
way home from school and laid a nickel down on 
the desk before me. 

“* What is that for, son?’ I asked. 

“ ‘Retainer,’ he answered soberly. 

“ ‘Very said I, entering 
‘What have I been retained upon?’ 

“My boy dug down into his pocket and pro- 
duced a note from his teacher and placed it before 
me without comment. It was to the effect that he 
had been ‘ cutting up,’ and advised a whipping. 

** Now, what would you advise?’ asked he, in a 
business-like voice, after I had read the note and 
saw the trap that the young rascal had led me into. 

“*T think that our first move should be to apply 
for a change of venue,’ said I. 

*“* Very well,’ he answered, ‘ you’re handling the 
case.’ 

“*Then we 
mother,’ said I. 

“TI saw the young imp’s face fall at this, but he 
braced up and said: 


well,’ into the joke. 


will turn the note over to your 


“*See here, pop, you're bound to see me through 
on this, “cause you've accepted my retainer, you 
know!’ 

‘Tl the court, I 
answered, ‘ but you will have to accept the decision. 
I would not dare to attempt to influence the court.’ 


argue your case before 


“Well, I pleaded the boy’s case, promptly had it 
thrown out of court, and the boy got what he 
deserved —a good whipping. 

“Tt was the first time I ever played false to a 
client.”— Detroit Free Press. 


The following verdict was rendered by a coroner's 
jury in Mississippi: “We, the jury, find that 
deceased came to his death by a stroke of an east- 
bound train, No. 204, on I. C. R. R., at Fentress, 
Miss., in Choctaw county, on the 27th day of 
November, 1808, he being in a reasonable state of 
intoxication.” 





